In the Matter of Merchant Mariner's Docunent No. Z-203537-D3 and
all other Seaman Docunents
| ssued to: EDWARD J. CAMVACK

DECI SI ON OF THE COVIVANDANT
UNI TED STATES COAST GUARD

1027
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Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regulations
137.11-1.

By order dated 4 February 1957, an Exami ner of the United
States Coast Guard at New York, New York, revoked Appellant's
seaman docunents upon finding him guilty of m sconduct. Thr ee
specifications allege that while serving as deck mai nt enanceman on
board the Anmerican SS EDWARD LUCKENBACH under authority of the
docunent above described, on 1, 4 and 5 Cctober 1956, Appellant was
absent from his ship and duties w thout perm ssion; on 5 Cctober
1956, Appellant failed to join his vessel. Two additional
specifications allege that while serving as deck utilityman on
board the Anerican SS MAGNOLI A STATE under authority of his
docunent, Appellant was absent from his ship and duties w thout
permssion on 3, 5, 6, 7 and 8 Decenber 1956.

The hearing was conducted in absentia when Appellant failed to
appear. The Exam ner entered pleas of not guilty on behalf of
Appel | ant. The Investigating Oficer introduced in evidence
certified copies of extracts fromthe Shipping Articles for the two
voyages in question and certified copies of entries in the Oficial
Logbooks of the two ships on which Appellant was serving. After
considering this evidence, the Exam ner announced the decision in
whi ch he concl uded that the charge and five specifications had been
proved. An order was entered revoking all documents issued to

Appel | ant .

Appel lant's petition to reopen the hearing was considered by
t he Exam ner and denied on 8 April 1957. Notice of appeal was
tinely filed on 7 May 1957.

FI NDI NGS OF FACT

Commenci ng on 12 Septenber 1956, Appell ant was serving as deck
mai nt enanceman on board the Anerican SS EDWARD LUCKENBACH and
acting under the authority of his Merchant Mariner's Docunment No.



Z-203537-D3. The Shipping Articles state that Appellant left the
ship by nutual consent on 3 October 1956.

Wiile the ship was at Termnal Island, California, on 1

Oct ober 1956, Appellant was not on board the ship to performhis
duties. He was absent from the ship w thout authority. Thi s
of fense was entered in the Oficial Logbook on 1 Cctober and the
entry states that Appellant was fined two days' pay ($25.01). The
| ogbook states that this entry was read to Appellant on 2 Cctober
and his reply was: "No reply." Appellant did not sign his reply
but both of these entries were signed by the Master and Chief Mate.
There is no statenent in the |ogbook that a copy of the entry of
the of fense was given to Appell ant.

Entries also appear in the Oficial Logbook stating that
Appel  ant was not on board to performhis duties on 4 and 5 Cctober
1956; and that Appellant failed to join the ship upon her departure
from Gakl and, California on 5 October 1956. These three entries
contain no additional information. They were signed by the Master
and Chief Mate. The record does not explain these entries
pertaining to dates after 3 Cctober 1956 on which date the Shipping
Articles show that Appellant left the ship by nutual consent.

Between 3 and 8 Decenber 1956, inclusive, Appellant was
serving as deck utilityman on board the Anmerican SS MAGNOLI A STATE
and acting under the authority of his docunent while the ship was
at various foreign ports in Europe. On all of these dates except
4 Decenber, Appel | ant was absent from his ship and duties w thout
per m ssi on.

Appel lant's prior disciplinary record consists of one nonth's
suspensi on on six nonths' probation in 1944 for failure to join his
shi p; six nonths' suspension on twelve nonths' probation in 1949
for absence without |eave, failure to perform duties because of
i ntoxication and insubordination to the WMaster; four nonths
outright suspension plus five nonths on ten nonths' probation in
1952 for absence without |eave and failure to join; twelve nonths'
outright suspension plus twelve nonths on twenty-four nonths'
probation in 1954 for m sconduct on three different ships. The
present m sconduct violated the latter period of probation.

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Exam ner. Appellant clains that part of the evidence on which the
order of revocation in based is false. Appellant was attacked by
two nmen on 3 Cctober 1956 when he was returning to the ship. He
suffered several fractured ribs and was not fit for duty during two
weeks treatnment as an outpatient at the U S Public Health Service
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Hospital in San Francisco. Wiile at the hospital, Appellant
notified the steanship conpany to hire another seaman. (Appell ant
encl osed a docunment which states that he was treated as clained
from5 to 15 October 19569.)

In conclusion, it is contended that the order is too severe
and wi Il cause Appellant to lose his old age pension. (He is now
43 years ol d.)

OPI NI ON

Wth respect to Appellant's all eged absence fromhis ship and
duties on 1 Cctober 1956, the entry in the Oficial Logbook of the
EDWARD LUCKENBACH make out a prima facie case since this entry
indicates that there was at |east substantial conpliance with the
requirenents of 46 U S.C. 702. The entry is admssible in
evi dence, as an exception to the hearsay rule, as a record nmade in
the regular course of business within the nmeaning of 28 U S. C
1732. Al though the statutory requirenent of a statement in the
| ogbook that the offender had been given a copy of the entry was
not conplied with, the alternative requirenent that the entry was
read to the offender was conplied wth. (See findings of fact
above.) Neverthel ess, both such statenents would be preferable.
Al so, Appellant's reply was entered in the | ogbook as required by
the statute. It has been stated that the purpose of the statute is
to protect seanen against arbitrary acts and oppression by Masters
and "substantial conpliance with the true spirit and intent of
section 702 of title 46, US.CA" is sufficient to support the
def ense of desertion in a libel for wages. The Sharon (D.C. Va.
1931), 52 F2d 481.

The | ogbook entry under consideration was nmade in accordance
with the statute. Therefore, it establishes a prim facie case
mor e adequately than the entry considered in Commandant's Appeal
No. 922 which was upheld as sufficient proof although it did not
contain either of the above alternative statenents. In that case,
t he Commandant concluded that the Appellant's reply to the charges
and his signature in the | ogbook showed that there was substanti al
conpliance with the spirit and intent of 46 U S.C. 702 in that the
contents of the entry nust have been made known to the Appellant in
order for himto reply to the charges.

The findings and concl usi ons concerning the two specifications
alleging offenses on 4 and 5 October 1956 are reversed and the
specifications are dism ssed because the Shipping Articles state
that Appellant left the ship by nutual consent on 3 Cctober 1956.
Consequent |y, Appellant could not have been guilty of offenses
after the latter date. It is possible that this entry of 3 Cctober
was nmade on the Shipping Articles at a |later date than the entries
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of 4 and 5 Cctober in the | ogbook. This is supported, to sone
extent, by Appellant's claimthat he was incapacitated and notified
t he steanship conpany fromthe hospital. |f such was the case, the
| ogbook entries of 4 and 5 Cctober shoul d have been cancel ed; but
this was not done so far as the certified copies received in
evi dence show. In any event, the unexpl ained contradiction between
t he |1 ogbook entries and the Shipping Articles nullifies the val ue
of the fornmer to prove the two rel ated specifications.

Appel | ant does not take issue with the findings that he was
absent from his ship and duties wthout permssion on five
occasions in foreign ports while serving on the MAGNCLI A STATE
The Official Logbook entries are sufficient to support these
fi ndi ngs.

Appel lant's prior record and the of fenses found proved herein
are anpl e evidence that Appellant cannot be depended upon to carry
out his duties and obligations when enployed on a ship. |In many
cases, other nenbers of the crew have had to performhis duties due
to his absence. It is apparent fromhis prior record that outright
suspensions and | ong periods of probation have not renedied this
situation. In fact, the record indicates that Appellant's conduct
has beconme progressively worse as the severity of the suspensions
i nposed has increased. Since every indication is that Appellant
woul d continue to be an unreliable and undesirable seaman if
permtted to sail again, it is ny opinion that the only appropriate
order is one of revocation. The personal |osses entailed were
br ought about by Appellant's own m sconduct.

ORDER

The order of the Exam ner dated at New York, New York, on 4
February 1957, is AFFI RMVED.
A. C. Rl CHMOND
Vice Admral, United States Coast Guard
Commandant

Dat ed at Washington, D. C., this 18th day of April 1958.



